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Editorial 


There has been much needless dispute concerning the relative importance 
of the man and the institution, whether, in other words, a better quality of 
justice is to be sought solely by raising the level of judges, or solely by improv- 
ing their organization. This discussion is amateurish. Let us admit that the 
best judges can dispense justice almost regardless of antiquated and rigid 
rules and awkward organization. But no state can reasonably hope to fill all 
judicial offices with learned and discreet and indefatigable officers. And it has 
been amply demonstrated that an improvement in organization—in working 
conditions—goes a great way to permit of success on the part of the average 
run of judges. 


To have the best courts we need improvement in both directions. There 
should be no oeeasion for controversy between the special advocates of the 
two kinds of betterment. But very early in the work of the American Judica- 
ture Society it became apparent that many persons were not disposed to see 
both sides of the question. Readers of the Society’s earlier bulletins were 
prone to confuse proposals and judge one set by the terms of the other. For 
that reason it became necessary to separate the work on these lines. The 
revised metropolitan court bill was published in two volumes, the better to 
obtain a hearing for the matter of organization as distinct from the problems 
of selection and tenure of judges. 


There has appeared to be sufficient excuse also for putting organization 
features to the front in presenting the Society’s submissions in the JOURNAL. 
We have immediate need and opportunity for co-ordinating our courts so that 
such judges as may be provided shall have an opportunity at least to render 
service to the fullest of their individual capacities. 

There has been no intention to slight or to dodge the highly important 
question of selecting judges. It has merely been deferred until more pressing 
matte.s could be dealt with. In the coming year there will be an attempt to 
diseuss fairly the questions of elective and appointive judges. This is a highly 
controversial field. It has been the battleground of political theorizers for 
nearly a century. Experiments continue but entire suecess has never been 
achieved on any wide seale. As an introduction to a study of the subject there 
is printed in this number a temperate and concise statement of our history in 
this field, of experiments of various kinds, and of current proposals. 

Doubtless many readers will hold that discussion is of doubtful value on 
the belief that we are past any change. It was believed in many states two 
generations ago that the popular election of judges to serve for short terms 
settled forever the perplexing problem of responsibility and efficiency. But only 
recently there has been a wave of legislation, expressive of dissatisfaction with 
the way the principle worked out, and evidenced by acts providing for the 
recall of judges, primary elections and finally non-partisan primaries. There 
has been sufficient time to make a fair trial of these ideas. The recall of judges 
now has few supporters. The primary has developed great abuses in large 
cities with respect to all offices. In Illinois there is a movement toward judicial 
conventions as less evil, on the whole, than judicial primaries. As an indication 
that the latest experiment with popular election has not satisfied demands, is 
a part of the report of the Committee on Jurisdiction and Law Reform of the 
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Minnesota State Bar Association, submitted at the 1918 meeting. The lawyers 


of Minnesota have long been disposed to boast of the quality of their judges, 
and with good reason, but the committee now say: 


“Nomination of judges by convention. The Committee, I am sure, confi- 
dentially speaking for all of us, and particularly for the chairman, are utterly 
disgusted with the primary election law from every point:of view. (Applause.) 
We do not believe that if a body of crooks had been organized for the purpose 
of getting up an unworkable theory, they could have gotten a worse one and 
we do not think that the theory could work any worse than it has, particularly 
as applied to the judiciary.”’ 

The language used by Chairman L. L. Brown, who was elected president 
of the Association at the last meeting, was perhaps unnecessarily emphatic, 
but it evidences a growing feeling, one which needs to be taken into account. 





In the first number of volume two of this JOURNAL there is a report 
on the conciliation procedure employed in the Municipal Court of Minneapolis. 
The act providing for this innovation was recommended by the Minnesota 
State Bar Association. It is interesting to note that the Association’s special 
committee on the subject, at the 1918 meeting made a report which told of the 
success of conciliation and recommended an extension of the practice to all 
municipal courts of the state. The committee went even further, saying: ‘‘ As 
to the law itself, an attempt at conciliation before a regular suit should be 
compulsory in all classes of cases, where possible, when the amount involved 
does not exceed $100.”’ 


Such a proposal will not please magistrates dependent upon fees but it 
is significant as approval of the worth of conciliation procedure after sufficient 
trial, and it appears to constitute a minimum demand which cannot be opposed 
by any person in a disinterested position who is aware of the rottenness of our 
judicial system at the bottom, where it undertakes to serve the greatest 
number of litigants. It is a suggestion worth acting upon by those who hope 
to relieve a situation which has long been a national disgrace. Let bills be 
framed to provide conciliation machinery and for the submission of all 


demands not exeeeding $100. A model draft of this nature was published in 
this JOURNAL, Vol. IT., No. 5. 





The Etiquette of Justice 


Our system of courts is archaic and 
our procedure behind the times. Uncer- 
tainty, delay and expense, and above all 


the injustice of deciding cases upon points 
of practice, which are the mere etiquette 
of justice—direct results of the organiza- 
tion of our courts and the backwardness 
of our proecedure—-have created a deep- 
seated desire to keep out of court, right 
oer wrong, on the part of every sensible 
business man in the ecommunity.—Posroe 
Pound. 


Competition in Punishment 


The trouble with war as a means of 
adjudicating controversies is that it has 
become competitive suicide. There was 
once discovered a tribe of savages who had 
worked out a unique code of civil pro- 
cedure. Parties to an action were re- 
quired to cat a poisonous root and the 
one who could longest endure the poison 
was given the decision. There are stil] 


among us instances of litigation which are 
little else than a test to sce who can stand 
the punishment longest. 





The Selection, Tenure and Retire- 
ment of Judges’ 


The growing frequency of bar associa- 
tion programs devoted to a discussion of 
various phases of the administration of 
justice in the United States shows how 
seriously the profession has begun to 
weigh the criticism of the work of our 
courts which has become so wide-spread 
in the last 20 years. The aceident of 
politics has recently given special promi- 
nence to a single topic here—the alleged 
improper exercise of the power to declare 
laws unconstitutional. In the entire field 
of judicial administration this particular 
matter occupies a small place, and more- 
over such errors in this respect as have 
occurred have always been certain to be 
speedily remedied by the progress of pub- 
lic opinion, while other less conspicuous 
difficulties are of permanent importance 
and deeply rooted in our usages of govern- 
ment, our professional standards, and our 
popular prejudices and traditions. But 
perhaps the exaggerated value attached to 
this one matter is not without ultimate 
justification, in that it has given to the 
whole subject what clever advertisers and 
politicians call “a good talking point,” 
and so has secured a far wider hearing 
than would otherwise have been possible 
for more vital but less dramatic criti- 
cisms of our judicial system. 

For the purposes of our discussion 
today, let us begin with a brief analysis 
of those features of our legal system 
which must inevitably affect the mere ma- 
chinery of the administration of justice. 
From this view I intentionally exclude 
all consideration of defects in the sub- 
stance of the laws our courts are to ad- 
minister, of defects in the form of their 
enactment, and of those causes of dissat- 
isfaction with the operation of courts 





*Address before Ohio State Bar Association 
at Cincinnati, December 29, 1915, by James 
Parker Hall, dean of University of Chicago Law 
School. 
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which are inherent in the nature of the 
work courts must do. These latter are 
the real source of more popular discon- 
tent than is supposed. Upon our courts 
rests the ungrateful task of deciding con- 
troversies, where almost always one party 
must be defeated and seldom without 
leaving behind some sense of injustice far 
more likely to be abiding than the fleet- 
ing gratitude of the successful suitor. 
Rules of law are necessarily general and 
abstract, excluding as irrelevant from the 
particular case a mass of concrete and 
personal details which are just the inci- 
dents that color the judgment of the com- 
mon man, and so these rules themselves 
come to be undeservedly the subject of a 
half-hostile or contemptuous attitude on 
the part of large portions of the public. 
Specific reforms in method can of course 
affect this but little. 

But after making these exclusions, we 
find that existing defects in the operation 
of our courts are referable to one or the 
other of four groups of causes relating: 

1. To the choice of judges; 

2. To the organization of courts; 

3. To modes of court procedure; and 

4. To the constitution of the bar. 


Let us notice the part each of these 
plays in the matter. No matter how, ex- 
cellent the laws and administrative meth- 
ods of a civilized people may be, they 
cannot yield satisfactory results save as 
they are administered by skilled and com- 
petent judicial officers. It may be that 
in the savage or pioneer stage of life 
robust common sense in a judge was an 
entirely satisfactory substitute for profes- 
sional training, but to the world as we 


know it that day will never return; and 
if it did we should still be forced to con- 
sider some method of assuring in our 


judges that kind of common sense. In 
a word, tolerable results may be pro- 
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duced by rather poor governmental ma- 
chinery when handled by experts; but the 
best administrative machinery, if some- 
what complicated, cannot be well managed 
by the incompetent. So, uhless we assure 
the selection of proper men as judges, 
we cannot hope to escape from a large 
measure of just dissatisfaction with the 
work of our courts. 

The mode of organization of our courts 
is important. If they are not well or- 
ganized we shall find suitors delayed by 
technicalities of jurisdiction, by an in- 
flexible distribution of judges, by the 
lack of general supervision of the judicial 
machinery, by the too common allowance 
of more than one appeal, and by the over- 
burdening of the higher courts; and judi- 
cial efficiency will be handicapped by a 
lack of specialization on the part of judges 
in our city courts. 

If the rules of court procedure are 
faultv, we shall find litigation tedious, 
expensive, and indecisive, unnecesary de- 
lay easily obtainable, and the determina- 
tion of the merits of causes often subordi- 
nated to the observance of mere rules of 
administration or procedure as if they 
were ends in themselves. 

And, finally, unless proper steps are 
taken to secure a competent bar, by estab- 
lishing and enforcing suitable standards 
for admission to practice, and suitable 
means of discipline for existing practi- 
tioners, cases will not be handled so as to 
command public confidence, no matter 
how excellent may be our courts, o1 their 
organization and procedure. 

Now it is notorious that in every one 
of those four particulars the situation 
throughout most of the United States is 
worse than in any other of the more 
highly civilized countries of the world. 
We do not, in the main, secure judges 


of more than very modest abilities: the 
organization of our courts and the forms 
of our procedure lend themselves to all 
of the abuses I have mentioned; and in 
no state is there as much pains taken to 
secure an adequate professional training 
for a Jawver as is required in many of 
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our states for the practice of dentistry. 
Indeed there is not a jurisdiction in the 
United States which requires an appli- 
cant for admission to the bar to have 
spent a single day in a law school; in 
many of them there need not even have 
been study in a lawyer’s office, nor the 
slightest general preliminary education ; 
and in over half of our states the tests 
actually applied for admission vary all 
the way from rudimentary to ridiculous. 

I need not, therefore, further empha- 
size the fact that the subject of my talk 
today involves but a single phase of our 
American problem of improving the ad- 
ministration of justice, and that while 
important, perhaps more importart than 
the others, it is only one of a group of 
related problems which must be worked 
out together to yield satisfactory results. 

I am speaking to an audience before 
which it is unnecessary to argue that a 
judge, in addition to the highest personal 
integrity, must have a considerable de- 
gree of professional learning, a consider- 
able amount of professional experience, 
and at least a fair degree of aptitude for 
his work (what is called the judicial tem- 
perament) in order to discharge his duties 
satisfactorily. There are people who have 
been misled by cheap talk about the ease 
with which any plain ordinary honest 
man could administer the law if only the 
technicalities of judges and lawyers could 
be abolished, but the sober truth is that 
rules of law, if they are to seek even 
an erring human justice, must keep pace 
in complexity with the business and so- 
cial organization of their time—and that 
all signs point away from greater sim- 
plicity in this regard. 

Now how do we choose the men who 
are to discharge this exceedingly difficult 
and important function—perhaps the 


most important of all functions of gov- 
Not merely how do our laws 
and our books on government say we 
choose them, but how in cold fact do we 
How do they do it elsewhere in 
Ifow ought we to 


ernment ? 


do it? 
the civilized world ? 
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do it, in view of our history and our 
hopes, and our faiths and our fears? 

In thirty-eight states the judges of the 
highest courts are elected by the people 
for terms ranging from four to twenty- 
one years. The longest terms are iri 
Pennsylvania—twenty-one years; Mary- 
land—fifteen years; New York—fourteen 
years; California, Louisiana, and West 
Virginia—twelve years; and Missouri and 
Wisconsin—ten. years. In nineteen states 
the term is only six years and in South 
Dakota it is four years. In all of these 
states except one, the trial judges are 
chosen in the same manner, though fre- 
quently for shorter terms. In Florida 
alone the trial judges are appointed by 
the governor, though the supreme court 
is_elected. 

*In four states the highest judges are 
elected by the legislature; in Rhode 
Island for life, in Virginia for twelve 
years, in South Carolina for eight ‘years, 
and in Vermont for two years. The trial 
judges are similarly chosen. 

In six states the highest judges are ap- 
pointed by the governor and confirmed: 
by the legislature in Connecticut; by the 
governor’s council in Maine, Massachu- 
setts, and New Hampshire; and by the 
senate in Delaware and New Jersey. 
The term is for life in Massachusetts and 
New Hampshire; for twelve years in 
Delaware: eight years in Connecticut; 
and seven vears in Maine and New Jer- 
sey. The trial judges are similarly ap- 
pointed, though sometimes for shorter 
terms. All United States judges, except 
in the territories, are appointed by the 
president and confirmed by the senate for 
life terms. 

It thus appears that in the United 
States judges are predominantly chosen 
by popular elections and for rather short 
terms. In all the other great states of 
the civilized world they are appointed, 
usually through the cooperation of high 
judicial officers or of permanent depart- 





*Until very recently the supreme court judges 
of Louisiana and Mississippi were also ap- 
pointed by the governor for terms of twelve 
and nine years, respectively. They are now 
elected. 


ments of justice in such a manner that 
the recommendations of the latter have 
decisive weight in determining appoint- 
ments. In England, for example, all 
judges are appointed on the recommenda- 
tion of the Lord Chancellor, who is the 
highest judicial officer in Great Britain, 
and who, though subject to change with 
each ministry, is always a lawyer of dis- 
tinction who takes an active part in the 
work of the highest courts of appeal, the 
House of Lords. And elsewhere judges 
are not only appointed but appointed for 
life, subject of course to removal for mis- 
conduct and sometimes to the deteimina- 
tion of tenure upon attaining a certain 
age, 

There are four factors in securing 
judges which may affect their quality. 
The first is the mode by which they are 
chosen in the first place—Selection. The 
second is the length of their term— 
Tenure. The third is Compensation, 
and the fourth is the mode of getting rid 
of them even though they are able and 
willing to serve longer—Retirement. It 
is-of course only in American usage that 
the fourth factor is important, and it is 
not commonly recognized as a distinct 
factor on account of its intimate relation 
to the first two. Thus, in states where 
judges are chosen for terms of years, 
when the term of a sitting judge expires 
and he is willing to serve again, it is 
clear that the question involved is not 
merely that of selecting a new judge but 
of deciding whether the old one should 
be retired or not, and, as we shall see, 
there may well be good reasons for-separ- 
ating these two questions—first answer- 
ing the one: Shall he be retired? and 
then taking up, the selection of a suc- 
cessor only in the event that this first 
question is answered in the affirmative. 
To answer them together as we commonly 
do is to obscure the issues relevant to 
each. 

Selection 


Now, let us consider the arguments for 
and against some of the methods by which 
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our American democracies might select 
their judges in the first instan¢e. 


1. Popular election of judges—the 
prevailing method in the United States. 
The objections here are patent. Obvi- 
ously a satisfactory selection for any office 
can be made only when the selecting 
power can acquire some fair knowledge of 
the fitness of individual candidates for 
the office. Where the selecting power is 
the electorate at large such knowledge is 
difficult to acquire in proportion as the 
numbers of the electorate increase. Where 
offices are essentially political and their 
incumbents are charged with the duty of 
framing or of executing some one or more 
of competing policies, then the selective 
function of the electorate is performed 
under the most favorable circumstances— 
particularly if the offices to be filled are 
somewhat conspicuous and not too mumer- 
ous. But in proportion as the require- 
ments for office become technical, or the 
offices numerous, does the electorate be- 
come an inefficient instrument of selec- 
tion. Now the principal qualities needed 
in a judge are personal integrity, ade- 
quate legal training, and a judicial tem- 
perament. The second of these is wholly 
technical and little reliable information 
about it is likely to be found outside of 
the members of the bar themselves. The 
other needed qualities can be ascertained 
by personal acquaintance, but very few 
lawyers of the sort that would make de- 
sirable judges have been able to make 
themselves known, either personally or 
by reputation, to more than a minute 
fraction of the electorate in any of our 
good-sized cities or in the judicial dis- 
tricts that fill important judgeships. It 
is almost impossible for a lawyer to ob- 
tain a popular following of any size with- 
out a large expenditure of time and 
effort in ways altogether likely to make 
him. less fitted for judicial office than if 
he faithfully devoted himself to his pro- 
fession. Candidates for legislative and 
exccutive offices may have policies, which 
they may advocate and with which they 
mav so identify themselves that, though 


little be known about them personally, 
a vote for them may be considered as a 
vote for-their policies; but a candidate 
for a judgeship can have no policy of any 
importance as compared with his ability 
to administer the law honestly and com- 
petently, and of this ability his open 
claims are poor evidence and worse taste. 
This is not to say that judges do not oc- 
casionally decide important questions 
largely upon grounds of general policy. 
The highest court of state may thus decide 
a constitutional question now and then, 
but such decisions, if really counter to 
any serious social movement, cannot long 
delay it, and do little injury as com- 
pared with that wrought by a long series 
of vacillating or unsound decisions 
between private litigants in cases not 
involving ‘spectacular matters of public in- 
terest; or with the spectacle of a candi- 
date fpr judicial office conducting a 
campaign by pledging himself in advance 
to decide certain cases according to a cer- 
tain view of policy. 

Indeed, the obstacles in the way of any 
real public choice of judges by a numer- 
ous electorate are so great that, in fact, 
what almost invariably happens is that 
new candidates for judgeslips are selected 
by the party leaders with little or no re- 
gard for the possibilities of any public 
preference in regard to these offices; and 
when a number of judges must be chosen 
at once, as often happens in the large 
cities, the helplessness of the electorate is 
still greater. Bad as the choice of the 
party leaders sometimes was, there was at 
any rate a possibility of intelligent choice, 
for the leaders could inform themselves 
about potential candidates if they chose 
to do so. It has been left for the direct 
primary, coupled with the nonpartisan 
judicial ballot, to show just how blind the 
unguided electorate is in choosing judges. 
In the few states that have recently tried 
this only chaos has resulted. Any lawyer 
being free to place his name in the nomi- 
nating ballot by petition, large numbers 
have done so; and nearly all of them be- 
ing but little known, a most disgusting 
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campaign of personal advertising for the 
nomination has in many places ensued; 
followed to a great extent by the same 
kind of a campaign for the election. 
Under the system of party nominations, 
a nominated candidate was fairly certain 
of his party vote if only his name were 
under the party emblem, no matter how 
unknown he might be to the mass of the 
voters; but, on the nenpartisan judicial 
ballot, this distinguishing mark being 
denied him, he has felt the necessity of 
doing something to attract attention per- 
sonally, and what he has done has in 
many cases reflected sadly upon the 
weakness of human nature when it runs 
for office. Even sitting judges who are 
candidates for re-nomination or re-elec- 
tion have yielded to the same pressure, 
with the results thus described by one of 
the ablest and most upright lawyers in 
California in a report made to the Com- 
monwealth Club, the leading reform or- 
ganization of San Francisco: 


“In California the judge is nominated by 
petition and must submit-to two elections, 
one in September and one in November. As 
his functions prohibit his having any politi- 
cal policy, he cannot have the assistance of 
any of the regular political organizations. 
He must in some way lift his personality 
out of the mass of citizens so that the voters 
will at least know he is a candidate. The 
two most successful methods are joining and 
participating in the great fraternal social 
organizations and entertainments, and the 
use of the newspapers to exploit the spec- 
tacular and yellow incidents of trials pend- 
ing before him. It is safe to say that the 
nine or ten months preceding the election 
of judges show a diminishing in the effi- 
ciency of the candidate for re-election of 
not less than 50 per cent. Nothing is more 
conducive to disgust with our institutions 
that to hear a judge, who in the morning 
tells you of the corruptions and venality in 
certain branches of the police service, that 
he spent the evening at the policeman’s ball, 
smiling genially in the faces of the particu- 
lar officers whose evil conduct he has de- 
picted, shaking them by the hand and lend- 
ing to them the apparent prestige and moral 
support of his high office. We have all heard 
of the judge who helped his way to the 
bench with the singing of questionable dit- 
ties at after dinner frolics of great fraternal 


organizations; of the judge who kept the 
sympathy of the underworld by drinking, 
carousing and dicing in public places; of the 
judge who spent more of the afternoon hours 
at the race tracks and in the drinking cafes 
than on the bench; of the judge who 
emerges from his chambers into the court 
room, surrounded by the reporters, for whom 
he will so shape up a case involving a sala- 
cious or meretricious incident in some un- 
happy family, that it will have high news 
value. 

“These are but the more obviously dis- 
tressing incidents. But equally impairing to 
the efficiency of the bench is the loss of time 
and energy by the self-respecting and ca- 
pable judge who knows, for it is a fact, that 
he must court publicity or he will be re- 
tired by some shrewder and less scrupulous 
campaigner or some opponent more fortu- 
nate in capturing a momentary popularity 
near election day. The longer the conscien- 
tious man is on the bench, and hence the 
more valuable he is as a public servant, the 
more keenly do we expose him to this 
anxiety regarding his re-election. Defeat 
means a return to the bar without a brief, 
his clients attached to other attorneys, and 
he, at middle age and beyond, without the 
magnetism of the younger men to draw to 
him acquaintances and make new profes- 
sional bonds. His common sense recogni- 
tion that the system -compels him to court 
publicity justifies the sacrifice of time, 
energy, and concentration on the cases be- 
fore him. The marvel is that we have as 
much character and ability and intellectual 
integrity on the elective bench as we find 
there. The more honor to those who have 
it, but the more obvious the defects of a 
system which make exceptions of those who 
have the qualities which should be common 
to’all its creatures!”—9 Transacs. of Comm. 
Club of Calif. 311-12 (1914). 


We are glad to believe that tie worst 
practices thus described are seldom res- 
orted to, but a system that encourages 
even a tendency toward them stands con- 
demned. What self-respecting men can 
long be induced even to enter such lists? 

We must conclude, then, that an intel- 
ligent choice of a judge, in the first in- 


- stance, by a large electorate is a practical 


impossibility, because the proper qualifi- 
cations for a judge like those for a doctor 
or an engineer or a teacher, are so 
technical and personal that very few of 
the electorate are able to form an intelli- 
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gent opinion of the merits of a candi- 
date; nor can judges be selected largely 
on the basis of their attitude toward cer- 
tain political policies, as may legislative 
and executive officers, for nearly all of 
the duties judges are-called upon to per- 
form can only be properly and imparti- 
ally discharged by a rigorous ignoring of 
all such considerations. 

What popular elections give us, at best, 
is an appointment by party leaders, or a 
popular choice between such appoint- 
ments; and at worst they give us a clever 
personal advertiser or a sheer accident— 
the latter being somewhat likely to hap- 
pen in districts of relatively low intelli- 
gence with a direct primary and a non- 
partisan ballot. 

Information collected from a large va- 
riety of representative sources of profes- 
sional opinion seems to indicate that in 
only three out of the thirty-eight states 
that elect judges by popular vote are the 
results considered to be generally satis- 
factory—these being Maryland, Iowa, 
and Wisconsin (notably the latter state). 
In five others, New York, Pennsylvania, 
Michigan, Minnesota and Missouri, the 
system is said to give fair satisfaction, 
and in all of the rest there are differing 
grades of professional dissatisfaction with 
it. 

2. Election by the Legislature. In 
four states, as I have said, judges are 
chosen by the legislature. As might be 
expected they are very commonly chosen 
from among the members of the legisla- 
ture itself, and in Vermont and Rhode 
Island they are almost wholly selected 
from this source. It seems so clear that 
a body like a legislature, chosen almost 
entirely upon political considerations, 
must be under the greatest temptation 
to let such considerations control its se- 
lections, that I suppose no _ political 
scientist could be found today who would 
defend such an arrangement upon the- 
oretical grounds. It is therefore some- 
what surprising to find that in Vermont 
legal ability, character, and success at the 
bar almost entirely determine the legis- 


lative selection of judges, and that in 
South Carolina and Virginia these are 
the principal considerations. In Rhode 
Island, particularly in recent years, po- 
litical influence is said to be largely domi- 
nant. 

Of course a small and representative 
body like a legislature possesses an ability 
to choose capable judges far greater than 
the electorate can have, and so this mode 
of selection has inherently an important 
advantage over that of popular election, 
against which is to be set off the mani- 
fest political temptations to which it is 
subject. That three of the four American 
legislatures exposed to these temptations 
should have resisted them is one of the 
few evidences of unusual legislative virtue 
to be discovered in our current annals of 
government. 


3. Appointment by the Hzxecutive. 
As already stated, eight commonwealths 
pursue this method of choosing their 
judges, a confirmation by some other 
elective body—council, senate, or legisla- 
ture—being required in all cases. The 
system has certain advantages over either 
of the elective ones discussed. A single 
executive can ascertain the fitness of can- 
didates for judgeships incomparably better 
than the electorate, if he has the will to 
do so. He can doubtless do this better 
than can a body as large as the ordinary 
legislature, granted equally good pur- 
poses on the part of both. He is per- 
haps under less political temptation than 
are members of the legislature to trade 
his judicial appointments for other favors, 
for he alone can come to a decision about 
an appointment, while it requires a ma- 
jority or plurality of the legislature to 
elect, and a deadlock may be broken only 
by a compromise. Most important of all, 
the responsibility for the appointment is 
fixed upon a conspicuous official, end in 
a community where political public 


opinion is educated and sensitive it can 
influence such an official as it never can 
the relatively irresponsible members of a 
somewhat numerous legislative body. 
Moreover, the appointive method has 
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behind it the almost unanimous practice 
of the other leading states of the civil- 
ized world, though in fact the real se- 
lective power there is usually only nom- 
inally the executive, appointments being 
really made upon the recommendation of 
the public department of justice, com- 
posed of and in close touch with promi- 
nent members of the legal profession, 
thus assuring expert knowledge of the 
qualifications of candidates on the part 
of the selecting power. Historically, 
also, this was the method of choosing 
judges followed in Great Britain, the 
country from which we have inherited our 
system of law and general principles of 
administering justice. It was the method 
employed in the American colonies and 
in most of the states of the new Union 
until well into the nineteenth century, 
when it was largely swept away by the 
great wave of democracy which ‘passed 
over the country in the second quarter of 
the last century. The change was made, 
not on account of any general complaint 
of the conduct or competency of ap- 
pointed judges, but simply because a logi- 
cal extension of the prevailing theory of 
democracy seemed to require the popular 
election of all possible officers of govern- 
ment, from the lowest to the highest, re- 
gardless of the nature of their duties. 
Once granted the premises of the equality 
of men and the rule of the people, and 
frontier logic speedily deduced the propo- 
sitions that all men were substantially 
equally capable of selecting all officers 
and of filling all offices, and that a rather 
rapid rotation in office was a desirable ex- 
pression of this equality. As has so often 
happened in the history of the world, a 
great movement entirely sound and ad- 
mirable in its essential purposes was led 
by blind adherence to a specious theory 
into those extravagances of government 
from which the advocates of civil service, 
of the short ballot, of city commissions, 
and of expert governmental boards, are 
even now trying to extricate us. And of 
all these extravagances not the least has 
been the notion that unrestricted popular 


nomination and election of judges could 
ordinarily produce a satisfactory bench. 

Of all the methods of selecting judges 
of which we have actually had consider- 
able experience in this country, that of 
appointment by the executive has un- 
questionably produced the ablest and 
most satisfactory courts. Of the six 
states now pursuing this method of choice, 
the testimony in Massachusetts, New 
Jersey and Delaware is practically unani- 
mous that the judges are usualy admir- 
ably fitted for their tasks, and enjoy in 
the highest degree public and profes- 
sional confidence in their ability and im- 
partially. The same praise is accorded 
to the Supreme Court of the United 
States, similarly chosen. In no elective 
state do as favorable conditions prevail. 
In three other appointive states, Con- 
necticut, Maine, and New Hampshire, 
the judges, while not usually among the 
ablest members of the bar, give very 
general satisfaction, ranking in this re- 
spect with the exceptional elective states 
of Wisconsin, Maryland, and Iowa, al- 
ready mentioned. Probably the lower 
federal courts would also fall in this class. 
During the years that the suprem2 court 
of Louisiana and Mississippi, were ap- 
pointive (see note 1, p. 7, above) the 
judges gave fair satisfaction, ranking in 
this regard with about five elective states, 
including New York, Pennsylvafiia, 
Michigan, Minnesota, gnd Missouri. 

It thus appears pretty clearly that in 
America better judges are obtained by the 
method of executive appointment, sub- 
ject to the confirmation of some body 
independent of the appointing power, 
than by any other method in actual use, 
and so it is not surprising that the efforts 
of various groups of persons seeking to 
reform the constitution of our judiciary 
should be directed toward the re-establish- 
ment of this method of choice. The 
Commonwealth Club of San Francisco, 
for instance, after a thorough considera- 
tion of the matter for several months, 
voted about nine to one in 1914 in favor 
of taking steps to secure an appointive 
judiciary in that state. 
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Advocates of a change from an elective 
to an appointive judiciary in states where 
the elective system has been long estab- 
lished are likely, however, to find their 
progress slow for a long time, partly on 
account of certain arguments that may 
be urged against their plan and more per- 
haps on account of the inertia and preju- 
dice born of two or three generations of 
exaltation of certain forms of democracy. 
The arguments may perhaps be answered, 
but prejudices die slowly. 

The first argument that naturally sug- 
gests itself is that so long as our courts 
have to pass upon the constitutionality 
of legislation, thus giving to the judges 
an occasional important part in shaping 
at least the immediate policies of the 
state, the people should retain a direct 
control over them. I do not of course 
mean to put this baldly as a proposal that 
judicial elections should normally be used 
as means of disciplining judges who have 
in any instance declared unconstitutional 
the will of the people as expressed by the 
legislature, though some radicals would 
not hesitate to state it in these terms; 
but there is occasionally a judge so un- 
conscious that times change and customs 
with them, and temperamentally so in- 
hospitable to even reasonable forms of so- 
cial experimentation, that he may really 
for a sensible period block desirable so- 
cial adjustments, and such a judge might 
sometimes be selected or retained by ap- 
pointment, when he would not by elec- 
tion. 

My personal opinion is that the advan- 
tages of an appointive system greatly out- 
weigh this disadvantage, even granting 
that it is inherent in such a system, but 
I should not stop to argue this point. In- 
stead I should ask: By what courts do you 
in fact find constitutional restraints on 
legislation most strictly applied—by those 
elected or by those appointed? and the 
indisputable answer would be that on the 
whole the strictest courts in the United 
States were those filled by elected judges, 
and that the appointed courts were far 
more liberal. No elective courts exceed 


in liberality toward the legislature the 
U. S. Supreme Court or those of Massa- 
chusetts and New Jersey, and only a very 
few equal them. Appointive courts have 
rarely construed constitutions as narrowly 
as have the elected courts of Illinois, Indi- 
ana, Missouri, Washington, and West Vir- 
ginia upon numerous occasions, and some- 
times those of New York, California, and 
Colorado. In fact, so far as I can de- 
termine from a somewhat careful survey 
of the matter, the circumstances that 
judges have been elected or that they 
have been appointed cannot be shown to 
have had any appreciable direct bearing 
upon their decision of questions of consti- 
tutional policy. A judge of first-class 
ability is decidedly more likely to accord 
a rational freedom of choice to the legisla- 
ture upon controverted points than is a 
judge af less ability, because, while all 
judges, .from the very nature of their 
function, are likely to have a predom- 
inantly conservative cast of mind, that of 
the able judge is an intellectual conserva- 
tism, while that of his inferior has be- 
come instinctive, and what is novel nat- 
urally appears dangerous. The former is 
therefore more open to conviction, and, 
as the appointive judges are on the whole 
somewhat superior in ability to the elected 
ones, they are therefore somewhat more 
liberal. This influence, however, is wholly 
indirect. A far more important factor 
is that of the dominant intelligent opin- 
ion in a state, and to this in most in- 
stances courts respond on doubtful ques- 
tions of policy, whether judges are elected 
or appointed. The liberal constitutional 
decisions of appointed judges in Massa- 
chusetts, New Jersey, and the United 
States Supreme Court, and of electcd 
judges in Wisconsin and Oregon truly re- 
flect the dominant intelligent public opin- 
ion of their constituents, as have the illib- 
eral decisions of elected courts in Illinois, 
Missouri and Indiana. 

This argument against an appointive 
judiciary seems then utterly to fail of 
substantiation. 


Another argument against it is the 
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likelihood that in a number of states 
governors would” use their appointing 
power largely to build up a ‘personal 
or a party machine. Doubtless this is 
true, but it is also true that in states 
where public opinion would sanction such 
a use of the appointing power, judges 
are now nominated and elected chiefly for 
political reasons. Indeed this is precisely 
the situation in a large majority of our 
states. It is perhaps plausible that if 
political considerations are to be para- 
mount anyway, then the people are bet- 
ter off in being allowed to choose between 
several political nominees at the polls 
than to be obliged to put up with a gov- 
ernor’s single choice; but, when we think 
how seldom a judicial contest before the 
electorate is really decided upon an intelli- 
gent consideration of fitness for the posi- 
tion, this gain seems illusory. The really 
important fact is that the governor always 
can, if he will, find out about the quali- 
fications of candidates for judicial office; 
while the electorate rarely is able to do 
so. The governor may in many cases 
fail to inform himself or may disregard 
what he knows in making his appoint- 
ments, but there is much more hope of 
finally inducing sight in a man who per- 
versely shuts his eyes than in the most 
willing blind man. The truth probably 
is that an occasional notoriously bad can- 
didate might be appointed who could not 
have been elected, but on the other hand 
the average results of appointment are 
pretty certain to be better than those of 
election. 

The greatest obstacles to a more gen- 
eral adoption of the principle of selection 
by appointment are really prejudice and 
inertia, which are likely to be supplied 
with the forms of argument by those 
political interests that would be unfavor- 
ably affected by a reduction in the number 
of elective offices available in making up 
“slates.” I am not condemning prejudice 
and inertia. They do much more good 
than harm, particularly in a democracy, in 
insuring stability and continuity in gov- 
ernment and in protecting well-tested in- 
stitutions from too rash experiment. Very 


* 


few human institutions are susceptible of 
a perfectly convincing logical defense from 
theoretical attacks. The sufficient justifi- 
cation of many must be that they work 
passably, that people are accustomed to 
them, that it is at least doubtful whether 
the new proposals would work better, and 
that the pangs of readjustment in chang- 
ing one governmental habit for another 
are certain to be disquieting if not dis- 
tressing. 

Now, in states where an elective judici- 
ary is sanctioned by long usage, so that 
sudden change may be difficult and per- 
haps undesirable, is it not possible to sug- 
gest some combination method by which 
responsible expert selection and popular 
assent may join hands in choosing judges? 
Let us postpone a consideration of this 
possibility until we have reviewed the re- 
maining elements in the problem—tenure, 
compensation and retirement. 


Tenure 


The second element that affects the 
quality of judicial service is the term of 
office. Under the most ideal system’ the 
very best man for the position could 
scarcely be expected to be chosen, but if 
pretty fair material is selected and is al- 
lowed to remain in office for a long time 
it constantly improves with experience. 
A man of fair natural ability and train- 
ing, with ten years of experience on the 
bench, is almost sure to be a better judge 
thereafter than will a man of much more 
ability during his first few years on the 
bench. A liberal tenure of office thus 
affords an admirable corrective of any de- 
fects in selection, and that it in fact op- 
erates in this fashion clearly appears from 
American experience. Of the four ju- 
risdictions whose judges uniformly appear 
to be of the highest caliber, the United 
States and Massachusetts appoint for 
life; New Jersey appoints for seven years, 
but practically always reappoints sitting 
judges so that the term is really for life 
or during good health; and Delaware ap- 
points for twelve years, but almost always 
reappoints subject to condition of health. 
Of the jurisdictions whose judges give 
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general satisfaction, Connecticut appoints 
for eight years, but invariably reappoints 
for faithful service; the same is true of 
Maine with a seven-year term; Maryland 
elects for fifteen years; New Hampshire 
appoints for life; Iowa elects for six years, 
but usually re-elects; South Carolina 
elects by the legislature for eight years, 
but almost always re-elects; Vermont 
elects by the legislature for two years only, 
but with one or two exceptions has never 
failed to re-elect, substantially for life; 
Wisconsin elects for ten years and prac- 
tically always re-elects. 

Of the states whose judges give fair 
satisfaction, including New York and 
Pennsylvania, most of the terms are from 
ten to twenty-one years in length, and 
only Minnesota is in the six-year class, 
where also the custom of re-election pre- 
vails. But two of the twenty six-year or 
four-year states appear to have even a 
fairly satisfactory grade of judges, while 
but two states with a term of ten years 
or over report a distinctly unsatisfactory 
condition. 

It will be noticed of course, that it is 
quite possible for a state nominally to 
choose judges for too short a term as 
does Connecticut, Maine, New Jersey, 
and Iowa, or even for a ridiculous term 
as does Vermont (two years only), and 
yet secure all of the benefits of life tenure 
by creating and preserving a tradition of 
re-appointment save for grave physical or 
mental defects. Given the requisite wis- 
dom and self-restraint on the part of the 
selecting body and this method has unde- 
niable advantages, but is it not prudent 
to assist virtue somewhat by making too 
frequent changes not only unlikely but im- 
possible, in view of the weakness of politi- 
cal human nature? Indeed, as between a 
two-year term and a six-year term for 
judges, it is quite possible that a two-year 
term would in practice really secure a 
longer service than would the other. The 
two-year term is so short that it would 
be intolerable ordinarily to select a new 
judge at its end, and so a certain degree 
of re-election would almost certainly be- 
come customary, and, once the custom 


became somewhat established, there would 
be a fair prospect of its continuing in- 
definitely as it has in Vermont. The six- 
year term on the other hand is long 
enough so that those who believe in ro- 
tation of office can say: “Well, he has had 
a fair turn now—let someone else have 
it next.” 

When we set about means of securing 
better judges, therefore, we must arrange 
for an adequate term as a matter of prime 
importance. 

Compensation 


In a majority of the states the salaries 
paid judges, particularly of the trial 
courts and often of the appellate courts, 
are entirely inadequate. Three thousand 
dollars for supreme court judges in Kan- 
sas and $2,500 in Nebraska will not gen- 
erally secure even talent of fair ability. 
Democracy cheats itself when it will not 
pay its most trusted servants, not what 
leaders of the bar would earn, but even 
what a lawyer of very modest parts might 
aspire to. New York and Pennsylvania 
are the only states which pay-all of the 
judges of their highest courts as much as 
$10,000, though New Jersey and Massa- 
chusetts are not much below this. 

This difficulty, however, is likely to be 
more readily overcome than some of the 
others we are discussing as it involves no 
controverted political theories or deep- 
seated prejudices. 


Retirement 


It is when we consider our methods of 
retiring judges that they seem most ut- 
terly unsuitable, however. I-do not speak 
here of methods of disciplining judges 
for misconduct, as by impeachment or 
removal by a vote of the legislature. These 
are somewhat clumsy, but so seldom nec- 
essary to be invoked that it is hardly 
worth while to dwell upon them—though 
it may be said in passing that discipline 
by some kind of @ judicial council] would 
probably be more effective than the cum- 
bersome proceedings sanctioned by our 
traditions. What I refer to is our elective 
method of deciding whether a judge who 
wishes to succeed himself shall be allowed 
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to do so or not. What typically happens 
in three-fourths of our states—those with 
elective judiciaries—is that a judge will 
be elected for a term of from four to 
twelve years. At the end of his term the 
rational question to ask would seem to 
be: Has he made a good judge? and, if 
so, re-elect him for another term, not only 
because it is quite unlikely that an untried 
man can be found who will be better than 
the sitting judge in view of the experience 
of the latter; but also because one of the 
greatest incentives to the highest type of 
judicial conduct is the knowledge of the 
magistrate that when the day of reckoning 
comes he will be judged upon the record 


he has made and not upon irrelevant cir- - 


cumstances beyond his control. 

But what typically does happen in the 
American state is that first he must be a 
candidate for the judicial nomination 
within his party, and, if he has not been 
a reasonably good party man while on 
the bench, he may fail to secure the sup- 
port of his party organization, which will 
seriously jeopardize his chances. This 
danger is not much diminished by the di- 
rect primary, for most judgeships are not 
conspicuous offices at a general primary, 
and the organization, acting solidly is 
very likely to have its way against its un- 
organized opponents who scatter among 
several candidates. Moreover the candi- 
date for re-election is subjected to the 
strong temptation already described to 
enter an undignified race of personal ad- 
vertising among the voters. 

But suppose he gets his party nomina- 
tion, and, if he has been a creditable 
judge, this is more likely than not.* He 
must now run against the candidates of 
other parties before the electorate. What 
are the issues? There should be but one: 
“Has he been a good enough judge to be 
re-elected ?” but of course with other can- 


didates against him the most favorable’ 


statement of the issue for which he can 
hope is: “Will he probably make a better 
* judge than some one of his opponents?” 
Even if the electorate could be confined to 
this issue, so small a fraction of them are 
equipped to pass upon it intelligently, that 
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the result wou'd largely depend upon their 
judgment of superficial and irrelevant 
circumstances; but of course the voters 
cannot be confined to any such issue. If 
party nominations are made, the larger 
issues of party controversy are certain to 
swallow up the relatively obsciire and tech- 
nical ones involved in appraising the work 
of a judge, and the sitting judge will be 
re-elected or defeated with the rest of his 
party ticket, chiefly upon national issues, 
sometimes upon state issues, but in the 
rarest possible case upon a fair.considera- 
tion of anything even remotely pertaining 
to the record he has made as a judge. 
Occasionally, where the district is very 
close upon state or national issues,. the 
votes of a small group having intelligent 
convictions upon the subject of judicial 
fitness may tip the scale one way or the 
other, but this is accidental rather than 
typical. 

Where judges are chosen at separate 
elections, other political issues are less 
likely entirely to swamp the electorate, 
but even here a very large fraction of the 


. voters will accept the party candidate in 


the absence of dramatic issues and the 
latter are rarely present in a judicial 
campaign. Now grant that the principles 
of democracy require judges to be elected 
by the people and for moderate terms of 
years—or grant that we cannot get this 
practice changed even if it seems based 
on no principle at all—nevertheless does 
it follow that we should continue to de- 
cide the question whether a judge should 
be retired or not at the end of his term 
by having him run against someone else 
under circumstances so likely to obscure 
the rational issues involved? Cannot a 
method be devised which’ will protect de- 
mocracy—even a suspicious democracy— 
from all apprehended dangers quite as 
well as the present one, and at the same 
time relieve the situation of this particular 
absurdity and injustice? For it must be 
remembered that while political issues and 
policies may change rapidly so that there 
is good sense in not infrequent elections 
of the political officers of government, 
there is very rarely any real popular de- 





48 


JOURNAL 


mand for a new judge to replace one who 
is even fairly competent and honest. We 
all take part in judicial elections, not as 
a means of affirming policies in which 
we believe or in reversing these in which 
we disbelieve, and very rarely because we 
definitely hope to replace an incompetent 
judge with a better one, but merely be- 
cause the political calendar requires it; 
and most of us vote for the candfates 
of our party because we know little about 
the actual qualifications of any of the 
candidates, and so far as we are concerned 
it is largely luck whether the best man 
or the fourth-best gets in. 


Remedies 


For the difficulties arising from our 
present practices in regard to the selection, 
tenure, compensation, and retirement of 
judges in most of our states, various rem- 
edies have been suggested, some simple 
and some ingenious, and the principal 
ones of these I wish briefly to review. As 
regards compensation, which is not a mat- 
ter upon which much theoretical controv- 
ersy is possible, it may merely be 
mentioned that the best opinion upon the 
subject regards as desirable an adequate 
stipend which shall be progressively in- 
creased at moderate intervals for contin- 
ued service upon the bench up to a cer- 
tain maximum, in order not only to re- 
ward experience and faithful service but 
to correspond somewhat with the increas- 
ing earning power of the successful pro- 
fessional man from middle life onwards, 
and so to diminish the financial sacrifice 
that a really capable man must always 
make in order to remain upon the bench. 
To this should be added provision for a 
moderate pension upon retirement after 
reaching a certain age limit, when pre- 
ceded by a certain minimum number of 
years of service on the bench. Such ob- 
‘jections as may be urged to these proposals 
do not raise serious questions of policy 
(unless it be as to the matter of pensions), 
but chiefly that of the real or supposed 
financial ability or willingness of the pub- 
lic to bear the additional burden of such 
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an establishment, and we may confidently 
leave this to the persuasive voice of time, 
speaking with the arguments of increasing 
education and material prosperity. Let ws 
address ourselves to the more difficult ele- 
ments involved. 

It has been recognized by every careful 
investigator of the situation that the most 
important single factor in securing a high- 
grade bench is the influence of the bar 
upon the selection of judges. This is 
most clearly perceived when we go back 
of the nominal methods of selection in 
any of our states and inquire exactly 
what are the actual steps taken in sifting 
the candidates prior to the final decision, 
whether the latter be made by the gov- 
ernor, the legislature, or the voters. It 
will be recalled from what I have already 
said that in this country, upon the aver- 
age, the selection of judges by the gov- 
ernor appeared to give the best results, 
selection by the legislature next, and selec- 
tion by popular election the poorest re- 
sults. In a small number of states, how- 
ever, popular election appears to give as 
good results as are produced in the ma- 
jority of the appointive states. It would 
he gratifying to the citizens of the former, 
doubtless, if, from this, inferences were 
drawn favorable to their superior fitness 
for the difficult task of picking judges, 
but a somewhat wide acquaintance with 
the people of several states readily dispels 
the notion that there is any such difference 
between the powers of discrimination of 
their individual citizens as frequently ap- 
pears in the calibers of their judges. When 
we look a little deeper we find, as was 
to be expected, that the difference lies 
not in the quality of their citizens, but 
of their traditions—and that where the 
best judges are chosen, by whatever nom- 
inal methods, the real secret of it largely 
is that the bar really suggests the judges 
and the nominal selective power ordin- 
arily ratifies the judgment of the pro- 
fession. The actual practice in Wisconsin 
is illuminating. Of all the states the elec- 
tive system perhaps produces the best re- 
sults here. A brief account of it has 
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recently been 
words: 


given in the following 


“A strong tradition has been built up in 
Wisconsin of re-electing sitting judges. This 
means, and the actual fact is, that vacancies 
on the bench occur almost wholly by death 
or resignation of the incumbent. When this 
happens, the bar (and that means the 
leaders among the bar) at once set about 
to fill the office. The qualifications of various 
lawyers are discussed in a semi-public man- 
ner. There is sufficient decorum so that 
candidates do not come forward personally 
to advance their claims. A bar primary is 
then held, all the candidates having a fair 
chance. The bar, as a whole, accepts the 
result and, regardless of party, supports the 
winner. The actual power of appointment 
for the unexpired term rests with the gov- 
ernor. He, however, is expected to, and 
customarily does, in fact, appoint the man 
ecommended by the bar. When election day 
comes around the judge so appointed is sup- 
ported by the bar regardless of party, be- 
cause he was originally the nominee of the 
bar and because he is a sitting judge. He 
is regularly thereafter supported at elections 
until he dies or resigns. So strong is the 
tradition and feeling in favor of electing 
and re-electing judges who have been op- 
pointed originally in the manner described 
that sitting judges will prevail even against 
candidates who are admittedly abler law- 
yers. The system of retaining judges in 
office during good behavior has been found 
by the people of Wisconsin to be worth more 
than the replacement once in a while of a 
satisfactory man with one who might and 
who probably would do better.’—Bul. 4 A of 
Amer. Judic. Soc. 9-10 (1915). 


The principal reason why the appointive 
system works better in practice than the 
elective system is because tlie members of 
the bar, who know the most about the pro- 
fessional qualifications of candidates, and 
who have the greatest personal interest 
in securing a competent bench, are able to 
exercise much more influence upon a gov- 
ernor who appoints, or even upon a legisla- 
ture which elects, than they can upon a 
large general electorate. Where this in- 
fluence can be made effective upon the 
electorate, however, as in the few states 
where the party leaders select judicial 
candidates with due regard to the wishes 
of the bar, or still more in so exceptional 
a situation as has developed in Wisconsin, 


there the elective method can be made to 
produce good results—but observe that it 
does so just in so far as it gets away from 
any attempt on the part of the voters to 
make a choice independently of the sug- 
gestions of the only class in the commun- 
ity that can really pass an expert opinion 
upon the qualifications of judicial candi- 
dates. We have the same story in the ap- 
pointive states. The more accustomed the 
governor is to making appointments satis- 
factory to the bar, the better the quality 
of the judges. 

The perfectly logical inference from 
this condition of affairs would seem to be 
that judges should be elected solely by 
the lawyers—and no doubt this would on 
the whole give a better class of judges 
than we now have in many states—but of 
course no one puts forward any such 
proposal seriously, for not only would it 
be quite hopeless of adoption but as a 
permanent policy it would be likely to 
develop serious disadvantages. We may, 
however, seek some modifications of pres- 
ent methods of selection which would be 


‘likely to give to lawyers a larger influence 


than they usually possess under the system 
of popular election. 

The simplest suggestion of course is, 
that, in states where the elective method 
is unsatisfactory, it be changed to ap- 
pointment by the governor, if not for life, 
at least for a term of not less than fifteen 
years. Where such a change is practicable 
it has probably more to commend it than 
any other proposal. It has been tried ex- 
tensively, and it actually works better 
than any other American method. It is, 
nominally at least, the ordinary method 
in other great countries. It gives an op- 
portunity for the bar to exercise an in- 
telligent influence upon the selection, the 
appointing power is sufficiently conspic- 
uous to be amenable to public opinion, and 
the responsibility is undivided. But no 
doubt in many states such a proposal could 
not be made with any prospect of imme- 
diate sueeess. Where this is the case va- 
rious expedients are now being brought 
forward which retain an ultimate popular 
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control of the selection but which greatly 
increase the influence of expert opinion. 
They are all open to the objection of being 
novel and experimental, and it is notori- 
ous that most experiments in government 
do .not turn out as expected, even when 
not failures. One advantage of our liv- 
ing under fifty state governments, how- 
ever, is that a few at a time may ex- 
periment for the benefit of the rest, and 
the consequences of mistakes are thus less 
widespread than if novelties had to be 
tried from Maine to California all at 
once. 

Of the two simplest suggested modifica- 
tions of the elective system, one is the 
proposal that, whenever an important 
judgeship is to be filled, in addition to 
any other nominees there may be, the gov- 
ernor shall be privileged to nominate a 
candidate. The people then have an op- 
portunity to choose his candidate at the 
polls, if they prefer, and if the selection 
made by a governor is likely to be better 
than that of unofficial party leaders, or 
of a direct primary, perhaps the voters can 
be persuaded of this. At any rate the 
opportunity is offered to them. The other 
proposal gives to the state or local bar 
association a similar privilege to nominate 
a candidate to run against the others. 
Where the ballot is nonpartisan, that is 
without party designations attached to 
candidates, these proposals may have con- 
siderable value—much of which will per- 
haps be due to their effect in causing 
the larger political groups frequently to 
indorse a gubernatorial or bar-association 
nominee rather than have him run inde- 
pendently and split the vote. 

Another proposal, recently urged in Cal- 
ifornia as a constitutional amendment, 
requires the governor to nominate all 
judges not later than July 1 of the year 
when new selections are to be made, and 
then in November the people of the state 
in the case of supreme court judges, and 
of the local districts in the case of local 
judges, vote to confirm or reject his nom- 
ination. A majority of all those voting 
on the question is necessary to confirm. 


If the nominee is rejected the governor ap- 
points someone to fill the vacancy until the 
next election, when this nominee is voted 
upon for confirmation or rejection, and 
so on. No rejected nominee can be ap- 
pointed to fill the vacancy thereby caused. 

This is decidedly ingenious and has 
much to commend it. Of course a malev- 
olent governor might continue to fill a va- 
cancy with undesirable nominees a year 
at a time, as often as they were rejected 
by the people, but one or two rejections 
would so hurt the political prestige of 
any governor that it is unbelievable that 
the practice could be continued as a delib- 
erate policy. The plan has most of the 
advantages of an outright appointment 
by the governor, but leaves the ultimate 
control with the voters, plus the very de- 
sirable features that the nominee is not 
running against somebody, thus greatly 
diminishing the prospect of extraneous 
considerations influencing the electorate. 
Indeed, California’s experience with per- 
sonal contests between candidates for 
judgeships under their direct primary law 
has been so unfortunate, that the pro- 
posers of this amendment would not even 
consent to a proviso that a sitting judge 
whose term was expiring and who was 
not re-nominated by the governor, should 
be allowed to have his name go on the 
ballot with the governor’s nominee. This 
seems unfortunate, because any measures 
that tend to secure the retention of sitting 
judges who have rendered fair service 
should be encouraged. If a governor knew 
that his candidate must run against the 
sitting judge, he would be likely to re- 
nominate the latter if he were clearly a 
good man, and if for any reason the gov- 
ernor did not renominate the sitting 
judge, he would be under pressure to nom- 
inate as good a man as possible in order 
to defeat him. 

The most radical proposal recently 
made is that the people shall elect a chief 
justice for a moderate term, and that. 
as vacancies subsequently occur, he shall 
appoint the other judges in his court, such 
appointments to be for life, unless, at elec- 
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tions held at certain intervals, the people 
vote to retire these judges. Thus the 
elected chief justice appoints John Brown 
as associate justice. Three years later 
John Brown’s name goes on the judicial 
ballot with the question—Shall he be 
retained or retired? Unless a majority 
votes to retire him he is retained. Again 


seven years later the same ques- 
tion is asked, and again ten years 
later. Thus in twenty years the voters 


have three chances to retire a judge 
thought by them to be unfit, but 
the judge never runs against anyone, nor 
on any party ticket. He runs against his 
own record only, and when this is the sole 
issue it will be extremely difficult to get 
a popular majority against any fairly suc- 
cessful judge. This method has various 
advantages. The chief justice who does 
the appointing will be elected largely upon 
the basis of his fitness to choose good 
judges. A governor is rarely chosen with 
this in view, because his other duties en- 
tirely obscure this one. There have been 
not a few pretty good executives who did 
not choose judges as well as another judge 
would have done. We get the likelihood 
of a high degree of expertness in the se- 
lection of judges, a period of probation 
before a popular verdict is rendered upon 
the selection, the absence of all irrelevant 


personal contests in arriving at this ver-, 


dict, and then, at progressively longer 
periods, further opportunities for the ex- 
pression of popular dissatisfaction, under 
such conditions that it must be pretty 
genuine and widespread really to threaten 
the tenuie of a sitting judge. This is not 
to be confused with the proposal for the 
so-called “recall” of judges to which it 
bears a superficial resemblance. The re- 
call contemplates the possibility of a re- 
call election being held at any time when 
enough signers can be obtained to a peti- 
tion based upon some immediate grievance 
and when popular feeling may be tempor- 
arily stirred. The retirement elections 
contemplated by this plan occur with en- 
tire regularity, just as do those at the ex- 
piration of a judge’s term now—the sole 
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difference being that the judge runs 
against his record only and so is much 
more likely to be returned than when he 
runs against another candidate, as is the 
present practice. 

This plan has been urged before vari- 
ous legislatures. Its novelty is one of its 
drawbacks. It is not quite unprecedented in 
this country for a judge to appoint his as- 
sociates. It has long been the practice in the 
New Jersey court of chancery. The gov- 
ernor appoints the chancellor, who in turn 
appoints seven vice-chancellors—and the 
system there works admirably. It is also 
the English system, where the Lord Chan- 
cellor, head of the English judicial sys- 
tem, appoints all of the other English 
judges. If it were started here wnder 
favorable auspices it might work well. If 
the elective judge played politics with his 
appointments at the start, it might get a 
twist in the wrong direction from which 
it would be a long time in recovering. Of 
course the chief justice would have a 
larger interest in appointing efficient 
judges to work with him, than would the 
governor, and his own record would de- 
pend far more upon the quality of his 
judicial appointments’than would that of 
a governor whose political duties are so 
much more conspicuous. If the electorate 
choose but a single judge it would be pos- 
sible to inform them better about his qual- 
ifications than where they must choose a 
bench of judges. All of these considera- 
tions make the plan look plausible, partic- 
ularly for selecting the judges in a com- 
pact metropolitan district. It is to be 
hoped some state may soon try the ex- 
periment under favorable conditions. 

More than any mere machinery, how- 
ever, a steady education of the public to 
the importance of securing skilled judges 
and of keeping them when secured is of 
value. The worst machinery will produce 
pretty good government when handled 
by men of character, wisdom, and self- 
restraint. The bar should make much 
greater efforts to cast a united influence 
in favor of the selection of capable judges 
—no matter what is the selecting power. 
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Riven in the case of popular vote, a strong 
united bar endorsement of certain candi- 
dates usually carries great weight. Wis- 
consin shows what can be done with a 
system of popular election—Vermont 
shows what can be done with a system of 
legislative election—provided public opin- 
ion can be educated to demand that in the 
selection of judges all else be subordinated 
to the acceptance of skilled professional 
advice as to the qualifications of those to 
be chosen. And even if we cannot alter 
the system of popular election in any other 
respect let us at least try to enable sit- 
ting judges, when their terms expire, to 


run against their own records for re-elec- 
tion and not against other candidates. 
This may involve an extra election now 
and then, but it will add many-fold to 
the security of tenure of good judges, to 
the strength of the bench, and to the at- 
tractiveness of judicial office to able and 
ambitious men. It leaves the voters free 
to keep or to retire a judge at will, but 
it compels them to face the issue of his 
competency unobscured by irrelevant mat- 
ters, and it cannot be attacked as a vio- 
lation of any principle of elective gov- 
ernment or of democracy dear to the 
most Jeffersonian among us. 


—James Parker H[all. 


Civil Practice Act for New York 


The work of the New York Board of 
Statutory Consolidation in drafting a 
“short practice act” and rules to make 
a consistent system of civil procedure has 
been before the public since its elaborate 
submissions in 1912 and 1915, and has 
been the subject of much discussion in 
legislative and professional circles in that 
state. The Board has recently published a 
revision of its drafts entitled “The Sim- 
plification of the Civil Practice of New 
York, Vol. V, 1919.” The volume con- 
tains a short practice act of forty-two 
sections, rules of court to the number of 
316, under eight “orders,” and drafts of 
thirty-two substantive laws to take care 
of matters which had at various times 
been crammed into the code of civil pro- 
cedure. 

The Board hopes to obtain favorable 
action from the next legislature. Its mem- 
bership at the present time comprises 
John G. Milburn, Adelbert Moot and 


Charles A. Collin, all of whom have served 
from the beginning, participating in the 
great work of statutory consolidation 
which was accepted by the legislature in 
1911. Its present revision has com- 
manded the services of Judge Adolph J. 
Rodenbeck, of Rochester, formerly chair- 
man of the Board. 

The theory of the Board has been con- 
sistent throughout. It is to separate the 
substantive law from the procedural and 
to embody the latter in a short practice 
act and rules of court, the rules to be 
amendable by judicial authority as the 
need may arise. 

The practice act is brief enough for 
quotation in full. It will interest ll stu- 
dents of procedure as outlining elements 
which appear necessary after lengthy con- 
sideration to modernize civil procedure in 
a state which now finds itself in hopeless 
confusion after more than forty legislative 
sessions. The act follows: 


Civil Practice Act 1919 


1. Name and Application. This act shall be known as the ‘‘Civil Prac- 
tice Act,’’ and the rules adopted herewith or hereunder shall be known as the 
‘Civil Practice Rules’’, and such act and rules shall apply to and govern the 
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civil practice in all of the courts of the state except as in such act or rules 
or in other statutes expressly provided. 


2. Rules of Court Annexed to Act. The Rules adopted herewith shall 
constitute the rules of procedure’ in the courts governed by the Civil Practice 
Act until abrogated, suspended or amended as herein provided. 


3. Reserved Power of Court or Judge. Courts and judges within their 
respective jurisdictions shall have the power, though not expressly conferred 
by statute or rules, necessary to the determination and enforcement of the 
rights of the parties in actions or proceedings pending before them. 


4. One Form of Proceeding Called an ‘‘Action.’’ There shall be but one 
form of proceeding under this act in the courts subject thereto, which shall be 
called an ‘‘action’’; but proceedings not in the form of actions specially regu- 
lated by other statutes are preserved and shall be called ‘‘special proceedings.”’ 


5. Convention to Make Rules. .Within thirty days after this act shall 
take effect and every five years thereafter the justices of the appellate division 
in each department shall meet and elect from their number one delegate. The 
justices of the supreme court in each judicial district, other than those sitting 
in any appellate division, shall meet and elect from their number one delegate, 
and shall designate in each judicial district from members of not less than 
fifteen years standing, one delegate. These delegates and their successors shall 
constitute a convention for the purposes hereinafter stated and shall serve for 
five years without compensation. Within thirty days after such election or 
designation on the call of a majority of the presiding justices of the appellate 
division, the convention shall meet at Albany and at least once in five years 
thereafter, or from time to time on the call of a majority of the presiding 
justices of the appellate divisions. The convention shall have power at any 
meeting to fill vacancies for unexpired terms. It shall have power to make and 
amend rules of procedure not inconsistent with law which shall be published 
to take effect as the convention may prescribe. The justices of the appellate 
division of each judicial district may adopt rules not inconsistent with the civil 
practice rules to govern the practice in their respective courts. The justices of 
the supreme court of each judicial district may adopt rules not inconsistent 
with the civil practice rules to govern the practice in their respective courts. 


6. Mistakes, Irregularities and Defects. At any stage of an action or a 
special proceeding, including an appeal, a mistake, irregularity or defect may 
be corrected or disregarded in the discretion of the court, provided that a sub- 
stantial right of a party is not thereby affected. 


7. Mistakes in Venue, Remedy or Procedure. No action or proceeding 
shall fail or be dismissed, if jurisdiction exists, onthe ground of a mistake in 
the venue, remedy or procedure, or of the misjoinder, nonjoinder or defect of 
parties, or of the misjoinder of causes of action ; but in such cases the court may 
retain jurisdiction and upon such terms as may be just grant such relief as may 
be proper or necessary. 


8. Transfer of Actions Erroneously Brought at Law or in Equity. An 
action for equitable relief shall not be dismissed because the proper remedy is 
at law and an action at law shall not be dismissed because the proper remedy 
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is for equitable relief, but the action shall be transformed by suitable amend- 
ments and upon such terms as may be just. 


9. Amendments Generally. The court may at any time, in furtherance 
of justice, upon such terms as may be just, permit parties to be dismissed or 
new parties to be added, or any process, proceeding, pleading or record to be 
amended, or new or supplemental matter to be set forth in an amended or 
supplemental pleading. 


10. Consolidation and Severance of Actions. Actions may be consoli- 
dated or severed, without prejudice to a substantial right, upon such terms as 
may be just. 


11. Court Terms and Orders. The courts shall always be open for the 
transaction of business. A term of court shall continue until a succeeding term 
is commenced although the court is not actually in session. A ‘‘stated term”’ 
of court is the period designated for the term and during which the court is 
actually in session. Trial terms shall be designated as ‘‘jury terms’’ and 
‘‘court terms.’’ Terms for the hearing of motions shall be known as ‘‘motion 
terms.’’ An order whether made by a court or a judge shall be of the same 
form and effect. Unless otherwise expressly provided, an order authorized to 
be made by the court may be made by a judge thereof. 


12. Orders and Judgments. An interlocutory direction of the court or 
of a judge in an action shall be known as an order and a final determination 
shall be known as a judgment. 


13. System of Filing, Docketing and Indexing Papers. So far as prac- 
ticable a uniform system of filing, docketing and indexing papers in actions and 
special proceedings shall be provided by rules. 


14. Extensions of Time. The court may extend the time within which a 
proceeding in an action or special proceeding may be taken except that a court 
or a judge is not authorized to extend the time fixed by law within which to 
commence an action, or to take an appeal, or to apply to continue an action 
when a party thereto has died, or has incurred a disability ; or the time fixed by 
the court within which a supplemental complaint is to be served in order to 
continue an action; or within which an action is to abate unless it be continued 
by the proper parties. When a party entitled to appeal from a judgment or 
order or to move to set aside a judgment for error in fact, dies before the expi- 
ration of the time within which the appeal may be taken or the motion made, 
the court may allow the appeal to be taken or the motion to be made by the heir, 
devisee or personal representative of the decedent at any time within four 
months after his death. 


15. Submission of Controversies. The civil practice rules shall provide 
for the time, form and manner of submitting controversies upon the agreed 
state of facts or otherwise and may also provide for a method for a declaration 
of the rights of parties either alone or with other relief. 


16. Joinder of Causes of Action. Any causes of action may he pleaded 
in the same complaint and any counterclaim or defenses may be pleaded in the 
same answer. The court may order any of the issues to be severed or stayed 
or one or more issues to be tried separately prior to the trial of any other issues 
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in the case or may make any other order with respect thereto as may be 
necessary. 


17. Joinder of Parties. All persons having or claiming to have an inter- 
est in the subject of an action or a special proceeding or a counterclaim, 
whether joint, several or in the alternative, may be joined as plaintiffs or 
defendants. When the question is one of common or general interest to many 
persons constituting a class so numerous as to make it impracticable to bring 
them before the court, one or more may sue or defend for the whole. The 
people of the state may be made a party defendant in actions or special pro- 
ceedings affecting real property in which the people have an interest. The 
court may proceed in a cause without dismissing parties or bringing in new 
parties if it can do so without prejudice to the parties before it, may order 
a separate trial as to any party or take such other course as may be proper. 


18. Action to Be Brought in Name of Real Party in Interest. Every 
action shall be prosecuted in the name of the real party in interest, but an 
executor, administrator, guardian, or trustee of an express trust, or a party 
with whom or in whose name a contract has been made for the benefit of 
another, or a party expressly authorized by statute, may sue in his own name 
without joining with him the party for whose benefit the action is brought. 


19. Short Forms. The civil practice rules shall prescribe short forms for 
pleadings and other papers to be used in actions and special proceedings. 


20. Demurrer Abolished. Objections to pleadings raising questions of 
law shall be taken by motion or in the answer or reply. 


21. Service of Process. The civil practice rules shall prescribe how per- 
sonal service of process and other papers and service other than personal 
shall be made, and vest in the courts the power to determine in particular 
cases the most suitable manner of such service. 


22. General Motion. The civil practice rules may provide for a general 
motion by either or both parties to an action or special proceeding respecting 
any and all matters of procedure properly determinable before the trial of the 
action or proceeding and in preparation therefor; and that subsequent motions 
relating to such matters shall be entertained only in the discretion of the court 
and upon suitable terms. 


23. Admissions. A party may give notice in writing that he admits for 
the purposes of the ease the whole or any part of a claim or defense. A party 
may in writing not later than nine days before the day for which notice of 
trial or hearing has been given call on a party to admit for the purposes of the 
ease any specific facts. A party may at any time before trial or hearing cali 
upon a party to give a written admission of the genuineness of any documents. 
Any admission thus made may be used on a subsequent trial but may not be 
used against the party making it on any other occasion or in favor of any 
other person; and a withdrawal of such admission may be permitted by the 
court upon such terms as may be just. In case of the refusal or neglect to 
accept or to make such admission within four days after the notice has been 
given, or within such further time as may be allowed by the court, the expense 
of proving such claim or defense, facts or documents, shall be imposed upon 
the party thus neglecting or refusing if the court shall so direct. 
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24. Evidence Before Trial. In an action or a special proceeding, upon 
proof showing grounds therefor and upon such notice and terms as may be 
just, the court or a judge thereof in which the action or special proceeding is 
pending or is expected to be brought or a county judge of the county where 
the action or proceeding is triable, may at any time, subject to the civil practice 
rues, grant an order (1) for the perpetuation of the testimony of a witness; 
(2) for the examination of a party or prospective party or of a witness or 
prospective witness including a prisoner at the place of his confinement; 
(3) for the disclosure, verified by affidavit, of any books, papers, photographs, 
documents, articles or property which are or have been in his possession or 
control relating to any matter in question therein; (4) for the production, veri- 
fied by affidavit, of such books, papers or documents; (5) for the inspection 
of such books, papers or documents and the making of copies or photographs 
thereof; (6) for copies of any entries in such books, papers or documents, veri- 
fied by affidavit and (7) for any other similar relief which may be just. Any 
person failing to comply with an order made under this section may, in the 
diseretion of the court, be punished as for a contempt and in such other man- 
ner as the rules shall provide. 


25. Early Trial. Any action or special proceeding may be advanced for 
an early trial or hearing for sufficient reasons without regard to the date of 
issue. 


26. Exception to Ruling. A timely and suitable objection without an 
exception is sufficient for a review of any ruling in court. 


27. Dismissal of Complaint or Counterclaim. The dismissal of a com- 
plaint or counterclaim or of a special proceeding or of any cause of action 
before or after a trial shall be deemed to have been upon the merits unless 
otherwise stated. 


28. Judgment Generally. A judgment or final order may be rendered in 
favor of any party at any stage of-an action or special proceeding including 
an appeal as to all or nart of the causes of action and in case of a judgment or 
order as to a part only, the action or special proceeding may be continued as 
to the remaining issues. 


29. Submission of Issues to Jury. Issues of fact shall be submitted to a 
jury in such manner, so far as practicable, that upon a new trial they need not 
be submitted again to a jury. 


30. Summary Judgment. The civil practice rules shall provide, so far 
as practicable, for summary relief against frivolous or sham pleadings and for 
summary judgment upon motion in any case. 


31. Judgment Upon Notice of Claim Upon Summons. The civil practice 
rules may preseribe the eases in which a brief statement of claim may be made 
on the summons and for entry of judgment thereon by the clerk upon default 
of the defendant. 


32. References for Appraisal and Other Acts. Where an accounting, 
appraisal, partition, sale or other act is required to enable the court to make 
or carry into effeet an order or judgment, a reference to one or more persons 
may be had therefor as provided by the civil practice rules. 





AMERICAN JUDICATURE SOCIETY 57 


; 33. Partition and Sale. Real property may be admeasured or be parti- 
tioned or, when an admeasurement or a partition can not be made in justice 


to the parties, may be sold and the proceeds be divided according to the rights 
and interests of the parties. 


34. Judgment Upon Motion for New Trial. Upon a motion for a new 
trial such judgment may be rendered, notwithstanding the verdict, as should 
have been directed to be entered on the trial. 


35. Technical Errors on Appeal. A judgment or order shall not be 
reversed or modified, nor shall a new trial be granted on the ground of an error 
which does not affect a substantial right. 


- 36. New Trial as to Part of Issues. In granting a new trial the appellate 
division may specify so far as practicable the issues of fact upon which there 


shall be a new trial and all other determinations of fact shall be taken as final 
and conclusive. 


37. Evidence and Amendments on Appeal. Upon an appeal, or upon a 
motion for a new trial, further evidence may be received by affidavit, deposi- 
tion or reference, provided thereby the constitutional right of a party to a trial 
by jury shall not be impaired. 


38. Record on Appeal. The record on appeal shall consist of the stenog- 
rapher’s minutes of the trial and all exhibits, orders and other proceedings in 
the case, but the civil practice rules may provide for the elimination of unneces- 
sary matter, the reduction to narrative form of parts of the oral testimony and 
an abstract of exhibits, and for the settlement of the record. 


39. Practice in Other Courts. This act and the civil practice rules shall 
not supersede the procedure in any court regulated by any other statute or 
by rules adopted under such statute, or the procedure in any action or special 
proceeding regulated by the consolidated laws or any other statute. Such 
statutes and rules shall continue to govern the practice in such courts, actions 
and proceedings. Where the practice in the code of civil procedure or the gen- 
eral rules of practice has been incorporated in any such statute by reference, 
the provisions shall be deemed in force for the purposes of such reference not- 
withstanding their repeal by this act. Where the procedure in any court or in 
any such action or special proceeding is not specially regulated it shall be 
governed by the provisions of this act and the civil practice rules so far as 
applicable. 


40. Liberal Construction of Act and Rules. The civil practice act and 
the civil practice rules shall be liberally construed. 


41. Repeal of Code of Civil Procedure. Chapter 448 of the laws of 1876 
and chapter 178 of the laws of 1880 and all statutes amendatory thereof and 
supplementary thereto, together constituting the code of civil procedure are 
hereby repealed. 


42. When Act Takes Effect. This act shall take effect on the first day of 
July, nineteen hundred and twenty. 








The A. B. A. Draft Constitution 


Proposed Revision Comparable With Organic Law of Late 
German Empire—Under Guise of Democracy It 
Perpetuates Clique Government 


The American Bar Association is 
always on the march—though always 
facing to the rear. It has to some ex- 
tent kept abreast of present-day needs, 
but its progress has always seemed some- 
thing casual, if not actually unwelcome. 
If some of its revered founders could re- 
visit our scenes after twenty-five years of 
graveyard slumber, théy would scarcely 
recognize their offspring. Some would be 
horrified; others would rejoice. The at- 
titude depends almost wholly upon tem- 
perament. 

We all understand that the Association 
was not intended to become what it is. 
It has grown from an elegant and so- 
ciable gathering of select legal leaders to 
a working organization co-extensive with 
all ranks of the profession, and express- 
ive in some degree of the responsibility 
of the legal profession to the institutions 
and life and gropings of a great nation. 
But if this metamorphosis causes sor- 
row and fear in the minds of its sur- 
viving founders, they may at least take 
comfort in the reflection that growth 
and change are unavoidable for all liv- 
ing institutions. They have built differ- 
ently than they intended, but better. 

The pending proposal (Journal of the 
A. B. A., July, 1919), for a revision of 
the constitution and by-laws of the Asso- 
ciation offers an excuse for some moraliz- 
ing upon its past, present and ultimate 
destiny. The revised draft is not open 
to criticism on the ground of differing 
substantially from the present organic 
law. It preserves all the old aloofness 
toward its growing membership and its 
changes are limited practically to a sim- 
plification of the scheme of committees 
and sections. Such a simplification is 
called for. 
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Thus, the adoption of the revised con- 
stitution and by-laws would simply mean 
that the organization continues to face 
the rear, that it has deliberately refused 
to enlarge its ideals, that it has no clear 
vision of a mightier growth. 

The structure of the organization pre- 
sents an entertaining instance of physi- 
cians who refuse to take the remedies 
which they prescribe for others. Nobody 
appreciates the fallacy of pure democracy 
as does the lawyer. Nobody stands so un- 
falteringly for representative government. 
But the very professional institution in 
which our lawyers themselves function 
nationally has all of the evils of the 
pure democracy and none of the practi- 
cal virtués of representative government. 

The lawyer abhors pure democracy on 
a large regional scale because such a body 
politic is certain to be dominated by an 
oligarchy. The ruling class may rule 
benignly, but even this has its dangers. 
The only safety, as we learn from all 
history, is to have a base much broader 
than the superstructure. Government 
must rest upon the active participation of 
the governed. This cannot be done 
under a town meeting system by eleven 
thousapd or more members of the bar 
scattered over a continental region, and 
doing business only at the annual reunion 
at which a casual few hundred attend in 
person. 

From 1913 to 1916 there was a move- 
ment in the direction of representative 
government started, not in any spirit of 
doctrinaire reasoning, but in order to 
make the operation of the ‘big machine 
practical, safe and responsive. The move- 
ment failed for two reasons: It lacked 
publicity, and it was mercilessly steam- 
rollered. The latter reason was sufficient, 





AMERICAN 


and probably embraced the former. 
There emerged only some feeble conces- 
sions which satisfied neither side to the 
debate. The following year a committee 
of two to revise the constitution was 
created, and this committee has now sub- 
mitted a draft for action at the Boston 
meeting next month. 

The American Bar Association was 
founded with the deliberate object of 
forming a club of congenial spirits rep- 
resentative of the highest traditions of 
the legal profession. Its founders and 
many later members have doubtless 
feared that its evolution into an o'ganic 
institution, competent to function for 
and represent the entire bar of the coun- 
try, was dangerous. They feared that 
expansion might destroy the character- 
istics with which it was at first carefully 
endowed. Destiny could hold no attrac- 
tions to compensate for its original nar- 
row but pure purpose. 

We still have some of these revered 
founders among us, evidencing in every 
year’s growth their jealous fear for a 
darling offspring which has been swept 
before their very eyes from kilts and curls 
into the habiliments of manhood. 

What has the Association become, de- 
spite original plans? It has becvine the 
chief exponent of the leading profession 
of the greatest nation in the world. One 
could almost say that it is now itself the 
dominating profession of the great Re- 
public. With its allied Conference of 
Commissioners on Uniform State Laws, 
its Judicial Section, its Council of Legal 
Education, its committees on legi-lation 
in numerous fields, it has added aggre- 
gate to aggregate in a resistless sweep 
toward organized power and influence. 
Its publications are in many respects 
more important to the profession than all 
similar publications combined. It insti- 
tutes movements to direct political 
thought thromghout the nation, and to 
assist this end maintains a publicity 
committee which informs the daily press 
and over 1,000 other publications. Even 
against the hopes of many worthy mem- 
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bers it has increased in membership year 
by year and promises to keep tnis up 
indefinitely. 

In other words, the American Bar As- 
sociation, whether purposely intending 
this end or not, has come to be an organ 
first of its eleven thousand members, and 
secondly of ten times as many lawyers 
througout the nation. It has come to 
be a mighty civic force. 

Now what of its qualifications to repre- 
sent the dominant profession in a re- 
sponsible manner? In the first place, it 
is the most perfect example in this coun- 
try of the pure democracy. In theory 
every member shares equally the privi- 
leges and responsibilities of management. 
Certain powers are exercised by members 
who vote at meetings, and certain other 
powers are vested in officers who are 
elected by members at meetings. 

Dependent Upon a Clique 


Being on a continental scale, members’ 
meetings can be held but once a year, 
and only a small part of the membership 
can ever attend any meeting. Only a 
very much smaller part can attend con- 
secutive meetings so ag to form ac- 
quaintances and exercise influence. The 
consequence is inevitable. If there were 
not some few faithful ones who attended 
regularly and did the work, the work 
would never be done. Inevitably it is 
a clique-governed association. This is 
not per se a. subject for disparaging 
criticism. The writer feels that it is for- 
tunate that a clique exists, for otherwise 
there would be no Association. 

But this situation, though it has 
worked well (except in a few instances, 
as when the Association was nearly de- 
stroyed as a national institution because 
of the issue concerning negro riember- 
ship), is contrary to the profound in- 
stincts of nearly all its membere, who 
believe fervently in an equal sharing of 
powers and responsibilities and who 
have hoped for the advent of a truly repre- 
sentative system to make this possible. 
There can be no equal sharing if every 
member must travel an- average of more 
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than a thousand miles each year to par- 
ticipate; and even if all should attend 
deliberations would be impossible for 
such a multitude. 

In a representative system lies safety, 
as well as justice. Without it the gov- 
erning clique is obliged to be oligarchic 
and self-preserving. And a governing 
clique, however wise and loyal, stands 
always in danger of imperiling the entire 
institution at critical junctures. 

One reason that the stay-at-home 
member has not demanded representation 
is because the Association has been on 
the whole very capably governed. Another 
reason is that he has never conceived any 
practical plan for introducing representa- 
tive government. Before suggesting a 
plan, let us first survey the pending 
draft. 

In the first place, it is neither more 
nor less democratic than the constitution 
of the late German Empire. The greater 
powers are vested in the Executive Com- 
mittee, composed of the president, the 
last retiring president, the secretary, 
treasurer, and eight members. All these 
officers are nominated by the General 
Council, composed of a representative 
from each state and the presidents of the 
state bar associations (in the new draft 
the presidents of state associations are 
omitted). 

Of course the nominating power is the 
electing power in a body so promiscuously 
constituted. The General Council does 
the nominating. So far as the printed 
text is concerned one is forced to as- 
sume that the General Council actually 
nominates its own members. But the 
practice in reality is for members from 
each state to hold an informal caucus and 
nominate their member of the General 
Council. 

The General Council meets but once 
a year. It creates the all-powerful Execu- 
tive Committee. All powerful it may be 
called for it must in self-defense control 
the body which nominally creates it. 
Without such expert leadership from the 
inner circle the General Council would 
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likely be a helpless congregation of well 
meaning but only partly informed ama- 
teurs. 

The Executive Committee has the con- 
stitutional power to suppress publication 
of papers, addresses and reports. To 
make certain this tremendous power it is 
expressed three several times. (See By- 
Laws V, X and XII.) A movement for 
the correction of abuses of this tyranni- 
cal power may be suppressed so that 
members will never even hear that other 
members are insurgent, through official 
channels. The reader may say that this 
will never be done. But it hax been 
done. The motive may have been loyalty, 
but it was none the less tyrannical and 
ruthless. 

Finally, the president is little more 
than ‘an ornamental figure, dependent 
upon officers whose tenure is long enough 
to afford that knowledge and experience 
necessary to control all the multifarious 
wheels, gears and levers of the Associa- 
tion. 

The revised draft makes no changes of 
importance in the concentration of power 
which is naturally seen to be the present 
necessity and great danger of this over- 
grown infant. Its changes are mostly in 
rearranging committees and sections, and 
are helpful in achieving order and relative 
simpliéity. 

One detail calls for special criticism. 
A member may join any of the seven 
sections that he chooses, and the sections 
organize and elect their own officers and 
council, establish their own by-laws, and 
determine their own membership. But 
having achieved a measure of integration 
of experts on the given subjects, and hav- 
ing accomplished difficult and arduous 
work, the section is required to submit 
its report at a general meeting, where 
it may be defeated by the votes. of mem- 
bers who substitute ignorance or prejudice 
for expertness and long study, and who 
have not heard the discussion of the ex- 
perts. This is a serious defect. It has 


always prevented, and will continue to 
prevent, the resolutions of the Sections 
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from having the national importance to 
which they are entitled. 

How can representative government be 
introduced? ‘There is one obvious way. 
The stay-at-home members must have an 
opportunity to select representatives, and 
these representatives alone must possess 
the power to elect officers and control 
policies. Then there will be, if the body 
of representatives is not too numerous, 
that genuine deliberation in meetings 
which is now impossible, and the-lack of 
which induces so many members to stay 


at home or to ignore formal sessions if. 


they attend the annual meeting. There 
will be policies and a capacity to choose 
wisely after substantial debate. There 
will be elections of officers in accordance 
with policies, and the officers will be re- 
sponsible ministers. 


How to Become Representative 


How are the members to select repre- 
sentatives at home? The obvious way is 
to make membership in the state associa- 
tions and in the American Bar Associa- 
tion unitary. It is nearly identical at 
the present time. When fully ac- 
complished, the meetings of the state as- 
sociations will serve for the selection of 
the state’s quota of representatives at the 
national meeting, and afford an oppor- 
tunity of determining policies and in- 
structing representatives, so that the 
decisions of the national body will rest 
upon the will of its entire membership. 

If this does not get representative 
government sufficiently close to the 
ground, owing to the fact that state as- 
sociation meetings are not largely at- 


tended, then it is not difficult to district 
the states and make the state meetings 
also those of accredited local representa- 
tives. It was in this manner that the 
medical profession, a few years ago, lifted 
itself from a morass of disorganization 
into the highly disciplined body which it 
is today, a fine specimen of representative 
government extending to 80,000 members 
scattered over a continental area. 

The American Bar Association has for 
a long time stood in loco parentis to the 
state associations. Some have been 
created by it, and all bear a close resem- 
blance to it in substantial respects. But 
the integration of the two would accom- 
plish vastly more than merely afford a 
plan of representation. It would at one 
stroke give full strength and solidity to 
the parent body and tremendously stimu- 
late and dignify most of the state asso- 
ciations. 

The consolidated organization thus 
briefly sketched, with about 40,000 mem- 
Bers, could justly assume to speak for the 
profession. The power of the individual 
thember would be increased four-fold. 
Such a body, when it finally determined 
upon the national need for a given item 
of legislation, would not have to bend the 
suppliant knee year after year to con- 
gressmen. It would exercise influence 
greater even than the hod-carriers’ union. 
It would not need to be nursed so assidu- 
ously by a little clique of joving but 
pathetic protectors. 

The American ‘Bar Association will 
achieve this destiny some time, though 
it- wring the heartstrings of the nurses. 
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